UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOURI
EASTERN DI VI SI ON
Pl ERRE HARRI S,
Pl aintiff,
V. No. 4:07 CV 656 DDN

AMERI CAN MODERN HOVE
I NSURANCE COVPANY,

N N e e e N N N N

Def endant .

MEMORANDUM AND ORDER
This action is before the court on the noti on of def endant Ameri can

Modern Home I nsurance Conmpany (AMHIC) for summary judgnment (Doc. 37).
The parties have consented to the exercise of plenary authority by the
undersigned United States Magistrate Judge pursuant to 28 U.S.C
§ 636(c). (Doc. 8.) A hearing was held on April 23, 2008.

| .  BACKGROUND
Plaintiff Pierre Harris comenced this action in the Circuit Court

of the Gty of St. Louis. In his state court petition, Harris alleges
that the honme he owned on 3430 Grace Avenue (G ace Ave. property), was
damaged by a wi ndstorm and hailstorm on July 19, 2006. (Doc. 1 at

19 1, 4.) Harris alleges he made a claim on the property insurance
policy issued by AVMH C and that AVH C paid him$5, 735.60 after its claim
representative, Arthur Smth, investigated the damage. (ld. at Y 6.)
According to the petition, John Gines, an outside appraiser appointed
by Harris, also conducted an investigation, and estimted the danages
at $75,490.86. (ld. at 7Y 9, 20.) Harris alleges that AMHIC failed to
pay the full amount of the claim breaching the terns of the insurance
policy. (ld. at § 24.) 1In the Count 1 claimfor breach of the policy

contract plaintiff Harris seeks recovery of $75,490. 86. Harris al so
alleges a Count 2 claimfor statutory penalties for vexatious refusal

to pay under Mo. Rev. Stat. 8 375.420. (Doc. 1 at 13.)

I nsurer AMHI C renpoved the action to this court, invoking diversity
of citizenship subject matter jurisdiction under 28 U S.C. 88 1332 and
1441(a). AVHI C alleges that it is incorporated in Chio, with its
principal place of business in Chio, and that Harris is a Mssouri



citizen. (Doc. 1 at Y 2, 3.) AWH Cfurther alleges that the aggregate
of Harris’s two clainms exceeds $75,000. ( Id. at 1Y 4, 5.)

AMHI C denies Harris's clainms and counterclains for a declaratory
judgnment that Harris did not conply with the provisions of the policy
and is therefore barred fromrecovery. (ld. at Y 20-22.) AWM C al so
seeks to recover fromHarris its paynent of $5,735.60. (ld. at § 24.)

[1. SUMVARY JUDGVENT
Sunmary j udgnment nust be granted when the pl eadi ngs and proffer of

evi dence denonstrate that no genuine issue of material fact exists and
that the noving party is entitled to judgnment as a matter of law Fed.
R. Cv. P. 56(c); Celotex Corp. v. Citrate, 477 U S. 317, 322 (1986);
Devin v. Schwan’s Hone Serv., Inc., 491 F.3d 778, 785 (8th G r. 2007).
The court must view the evidence in the light nost favorable to the

nonnmovi ng party and accord it the benefit of all reasonable inferences.
Devin, 491 F.3d at 785. A fact is "material" if it could affect the
ultimate di sposition of the case, and a factual dispute is "genuine" if
there is substantial evidence to support a reasonable jury verdict in
favor of the non-noving party. Die-Cutting Diversified, Inc. v. United
Nat’|l Ins. Co., 353 F. Supp. 2d 1053, 1054-55 (E.D. M. 2004).
Initially, the noving party nust denonstrate the absence of an

issue for trial. Celotex, 477 U S. at 323. Once a notion is properly
made and supported, the nonmoving party nmay not rest wupon the
allegations in its pleadings but nust instead proffer admssible
evi dence that denobnstrates a genuine issue of material fact. Fed. R
Cv. P. 56(e); Howard v. Colunbia Pub. Sch. Dist., 363 F.3d 797, 800
(8th Cir. 2004); Krein v. DBA Corp., 327 F.3d 723, 726 (8th Cr. 2003).

[11. STATEMENT OF UNDI SPUTED FACTS
The record before the court indicates that the followi ng facts are
not di sputed. On July 15, 1996, Pierre Harris, and his wife, Denise
Harris, jointly purchased 3430 G ace Avenue. (Doc. 38, Ex. 1.) On
Decenber 8, 1997, the Harrises jointly transferred title to the property

to Valerie Ann Lane, acting as trustee. The docunent indicates that the
Harris' address was then 12931 Dunstone, Florissant, M ssouri. (Doc.
38, Ex. 2.) On Cctober 18, 2003, Lane, as trustee, transferred title
to the property to Future Investors of Harris and Harris (FIHH). Pierre



Harris signed the warranty deed on behalf of FIHH  (Doc. 38, Ex. 3.)
On April 20, 2005, FIHH transferred title to the property by quitclaim
deed to Denise Harris, “a Married Wnan as her sole and separate
property whose post office address is 3430 G ace Avenue, St. Louis, MO
63116 . . . .”! Pierre and Denise Harris each signed as Menbers of
FI HH. (Doc. 38, Ex. 4.) After April 20, 2005, there were no other
transfers of the property. (Doc. 38, Ex. 5 at 7-9.)

On August 22, 2005, AVHIC issued a "Dwelling Property"” insurance
policy No. 0770045434914 for the 3430 G ace Ave. property. The insured
property is described in the policy as "rental." The named insured on
the policy is Pierre Harris, P.O Box 688, Florissant, M ssouri. The
insured property is described as 3430 G ace Avenue, St. Louis, MO 63116.
The policy term is from August 22, 2005, to August 22, 2006. The
coverage for the Grace Ave. property is limted to $170,000, with a
deducti bl e of $1,000. (Doc. 38, Ex. 6 at 1.)

Anmong ot her perils, the policy covered | oss caused by hail. (Doc.
38, Ex. 6 at 9.) After a hail stormon July 19, 2006, Pierre Harris
filed a claimwith AVHI C, alleging damage to the Grace Ave. property.
(Doc. 38, Ex. 7 at 11 4-5.) The claimwas for a partial |oss, and after
an inspection by Arthur Smth, a clains representative, AVH C paid
plaintiff Harris $5,735.60 for the property damage. (Doc. 38, Ex. 8 at
12; Doc. 38, Ex. 7 at Y 6.)

Sonetime i n August 2006, after receiving the property damage award,
plaintiff Harris contacted John Gines, an appraiser. (Doc. 38, Ex. 9
at 78-80; Doc. 38, Ex. 10 at 48.) On August 22, 2006, Gines and Harris
entered into a two-page "Contract For Personal Service." (Doc. 38, Ex.
11.) Under the contract, Harris retained Gines

Y1'n her pretrial deposition Denise Harris testified that despite
the | anguage of the quitclaimdeed she "understood" that she and her
husband both owned the Grace Ave. property. She further testified that
this belief was based upon financing docunents. “1 believe sonetine
when the nortgage cone in they acknow edge nyself and ny husband.”
Deni se Harris added that, “[w] hen | get the nortgage statenents or .
[ Chase] needs to speak W|th us, they may put both of our nanes . .
However, she agreed that all of the available title docunents indi cate
t hat after the April 20, 2005 quitclaimdeed she was the only owner of
3430 Grace Ave., and that after that date Pierre Harri s was not an owner
of the property. (Doc. 38, Ex. 5 at 9, 10-11, and 13.) Pierre Harris
testified during his deposition that he believed he and his w fe each
owned the G ace Ave. property for investment purposes and in fact had
rented it. (Doc. 38, Ex. 9 at 6-8.)
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as his representative and appraiser in an appraisal action
under and according to the provisions of a policy of
insurance CONCERNING A CLAIM FOR HAIL AND W NDSTORM AND
LI GHTNI NG DAMAGE occurring to the real property |ocated at

3430 t hrough 3432 Gace Avenue . . . [and] occurring to the
real property located at 4914 Hooke Avenue, St. Louis Gty,
M ssouri . . . .

(Doc. 38, Ex. 11 at 1.) By this contract Harris agreed to pay Gines
"an anount equal to 15% of the final appraised value of the | oss and
damage” to both properties "caused by either hail and wi ndstorm and, or
lightning and all consequential |oss sustained thereto on account of
hail and wi ndstorm and, or lightning including, but not limted to |oss
of use, if any." (ld.) By the contract, Harris authorized Ginmes to
act as his "attorney-in-fact to performand do any act required to be
done in regards to the appraisal of danage done to the property, up to
[and] including final settlenent of all matters relating to" the two

properties. (1d.) Further, Gimes agreed "to represent and act as
appraiser for [Harris] . . . in an action for appraisal under the
provi sions  of the policy of i nsurance concerning [the two
properties] . . . .” Gines also agreed to "actively pursue the matter

of appraisal to a full conclusion based upon a fair and equitable
determ nati on of the | oss and danage sustained to each property.” (Ld.)
The witten agreenent also provided for the non-refundable initial
payment by Harris to Ginmes of $300 for each of the two properties,
whi ch woul d be deducted fromthe final 15%fees. ( Id. at 1-2.)

During one of their conversations, Gimes told Pierre Harris that
he could be awarded danmages for vexatious refusal to pay if a court
determ ned that AWVH C had not properly evaluated the |loss. (Doc. 38,
Ex. 10 at 6; Doc. 38, Ex. 9 at 21.) After speaking with Harris, Gines
i nspected the Grace Ave. property. During this initial inspection, and
based on Harris’s statenments, Gines expressed an i nformal opi ni on about
the extent of the damage, but did not conduct a formal appraisal at the
time. (Doc. 38, Ex. 8 at 26.)

Based on Ginmes’s informal opinion, information gained fromcity
contractors, and his own observations, Harris came to believe that
AVHI C s damage award was insufficient. (Doc. 38, Ex. 9 at 15.) Wth
the help of M. Gines, Pierre Harris sent Arthur Smith, the AMHIC Caim
Adj ustor, an "Appraisal Demand Letter" dated Cctober 3, 2006. In the
letter, Harris demanded that "the |oss and actual cash val ue be set by
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apprai sal according to the provisions of [Mssouri] Departnent of
I nsurance Regul ation 20 CSR 500-1.100(2)(A . . . ." (Doc. 38, Ex. 12
at 1.) In Harris's opinion, the award failed to consi der danage to the
front porch roof deck, gutters and downspout, parapet wall, and to the
corni ce. (Doc. 38, Ex. 12 at 1; Doc. 38, Ex. 8 at 20.) Also, Harris
stated that he had sel ected John Grines as his appraiser. (Doc. 38, Ex.
12 at 2.) This was the first of several |etters exchanged between the
parties and their representatives. (See Doc. 38, Exs. 12-14, Exs. 17-
24.)

In an October 12, 2006, letter to Harris, Smth accepted the
conditions of Harris’s letter, and agreed to attenpt to settle the claim
through an informal appraisal process. The letter scheduled a second
i nspection of the Grace Ave. property, which occurred on COctober 18,
2006. (Doc. 38, Ex. 13; Doc. 38, Ex. 7 at  16.)

On Cctober 19, 2006, Smith wote to Harris, informng himthat he
had net with Ginmes, but that the two parties were unable to settle the
i nsurance claim Smth informed Harris that the formal appraisal
process had begun.? As part of the fornmal appraisal process, each party
was to choose a conpetent appraiser within twenty days of receiving a
written request fromthe other. |If the appraisers were unable to reach
an agreenent concerning the ampunt of the loss, the appraisers would
submt their differences to an unpire. If the respective appraisers
were able to reach an agreenent, that anmount would be the anount of the
loss. (Doc. 38, Ex. 14.)

On Cctober 25, 2006, AMHI C appointed Mchael Dooling as its
appraiser. (Doc. 38, Ex. 15 at 4.) Dooling testified in his deposition
that he tried to call Ginmes on his cell phone that day, but received
a message that the custonmer was unavail abl e and that the phone woul d not
accept a voicenail. Dooling testified that, on COctober 26, 2006 and
again a few days later, he tried calling Ginmes’s cell phone, but
received the sane nessage. (1d. at 5-6.)

In a letter dated Cctober 25, 2006, but with a fax headi ng dated
Novenber 25, 2006, AVHIC notified Ginmes that it had appoi nted M chael

2AVHI C asserts that the formal appraisal process began on Cctober
18, 2006, after the two parties were unable to settle the claim (Doc.
38, Ex. 14 at 1.) Harris asserts that the formal appraisal process
began on Oct ober 10, 2006, when AVHI C received Harris’'s apprai sal demand
letter. (Doc. 38, Ex. 17; Doc. 43, Ex. B at 9.)
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Dooling as its appraiser. (Doc. 38, Ex. 16 at 1.) Gimes testified
in his deposition that he did not receive this letter around Cctober 25
and that he asked Smth to show evidence of that mailing which he did
not receive until |ate Novenber 2006. (Doc. 43, Ex. B at 11-12.)

On Cctober 25, 2006, Gines conducted an appraisal of the G ace
Ave. property. (Doc. 38, Ex. 10 at 13.) In a letter to AMHIC, dated
Novenber 20, 2006, Gines stated that AMHIC had failed to tinely notify
him of its selected appraiser, and had therefore waived its right to
participate in the appraisal. (Doc. 38, Ex. 17 at 4.) In that letter,
Gimes calculated Harris’s danmage award as $75,490.86, plus statutory
penalties of interest and vexatious refusal and delay.?3 In an
attachment to the letter, Ginmes purported to enter the danage award
against AVHIC. (1d. at 8.)

By |letter dated Novenber 25, 2006, AMH C advised Gines that it
had sel ected M chael Dooling as its appraiser. (Doc. 38, Ex. 18.) In
aletter to Harris dated Novenber 28, 2006, AVMH C expl ai ned that Dooling
was having difficulty reaching Gines, and that any delays in the
apprai sal process were the result of these difficulties.* (Doc. 38, Ex.
19.)

By letter dated Decenber 5, 2006, to AVHIC, plaintiff Harris
demanded paynment of $75,490.86, plus interest and a penalty for
vexatious refusal and delay. (Doc. 38, Ex. 20.) Ginmes helped Harris
wite the letter. (Doc. 38, Ex. 8 at 20-21.)

By | etter dated Decenber 12, 2006, to Harris, AVH C expl ai ned t hat
G i mes had deni ed Dooling access to the property. The letter concl uded
by asking Harris to contact Dooling directly, and to schedule an
i nspection of the G ace Ave. property. (Doc. 38, Ex. 21.) 1In a letter
dat ed Decenmber 13, 2006, AVHI C declined Harris's demand for $75, 409. 86
i n danages. This letter also noted Dooling’s attenpts to contact
Ginmes, and again asked Harris to contact Dooling. (Doc. 38, Ex. 22.)

SAVHI C argues that Grines did not calculate the actual cash val ue
of the property as part of his appraisal. (Doc. 38, Ex. 8 at 14.)
Harris argues that Gines calculated the actual cash value of the
property in determ ning the damage award. (Doc. 38, Ex. 18 at 7.)

AAVHI C argues that Gines refused Dooling access to the property.
(See Doc. 38, Ex. 15 at 7.) Harris argues that Dooling did not contact
Ginmes until Novenber 27, 2006. ( See Doc. 43, Ex. D at 1-2.)
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Harris did not call Dooling to schedule a tinme for himto inspect the
property. (Doc. 38, Ex. 9 at 27.)

In aletter dated January 19, 2007, Arthur Smth told John Gi nes
that AMHIC still w shed to continue the appraisal process. Smth asked
Ginmes to contact Dooling. (Doc. 38, Ex. 23.) In a letter dated
February 18, 2007, AMHIC wote to Harris, requesting that either he or
Ginmes contact Mchael Dooling. (Doc. 38, Ex. 24 at 1.) According to
Harris, Gimes did not nmake any attenpt to contact Smth to continue the
apprai sal process. (Doc. 38, Ex. 9 at 30.) Harris also did not cal
Dooling to schedule a tine for himto inspect the property. ( 1d. at
27.)

On February 22, 2007, Harris comrenced this lawsuit, alleging
breach of contract and vexatious refusal to pay. (See Doc. 1 at 6, 13.)
Gimes referred Harris to his attorney in this case. (Doc. 38, Ex. 8
at 25.)

The policy issued by AVMHIC for the Gace Ave. property uses
Dwel ling Property Basic Form DP-1 (07/88). The brief introductory
portion of the policy defines "you" and "your" as the "“‘naned insured’
shown in the Declarations and the spouse if a resident of the sane
househol d.” (Doc. 38, Ex. 6 at 7.) The Conditions portion of the
policy limts policy liability to the anbunt of the interest of the
insured (described generally by the provision as the "insurable
interest"). (ld. at 10.)°

The insurance policy also contains the followng relevant

provi si ons:

4, Your Duties Afer Loss. In case of a loss to covered
property, you nust see that the follow ng are done:

d. as often as we reasonably require:

SAl t hough the policy coverage sought by plaintiff is not contained
init, the Prem ses Liability Endorsenent defines "insured"

3. I nsured nmeans you and, if an individual, the foll ow ng
residents of your househol d:
a. your relatives;
b. any ot her person under the age of twenty-one who
is in the care of any person naned above.
(ld. at 18.)



(1) show the danaged property.

* * *

5. Loss Settl enent. Covered property | osses are
settled at actual cash value at the tinme of |oss but
not more than the amobunt required to repair or replace
t he damaged property.

(ld. at 10-11.)

The policy included a "Dwelling Property Special Provisions

M ssouri” endorsement which substituted the follow ng conditions and

apprai sal procedure for the ones in the main text of the policy:

CONDI T1 ONS

3. Conceal nent or Fraud. Wth respect to all persons
insured under this policy, we provide no coverage for |oss
if, whether before or after a |loss, one or nobre persons
i nsured under this policy have:

a. Intentionally conceal ed or m srepresented any materi al
fact or circunstance;

b. Engaged in fraudul ent conduct; or

C. Made fal se statenents;

relating to this insurance.

8. Appraisal. In case you and we shall fail to agree as
to the actual cash value or the anmount of | oss, then, on the
witten demand of either, each shall select a conpetent and

di sinterested appraiser and notify the other of the appraiser
selected within twenty days of such demand. The appraisers
shall first select a conpetent and disinterested unpire; and
failing for fifteen days to agree upon such unmpire, then, on
request of you or us, such unpire shall be selected by a
judge of a court of record in the state and county (or city
if the city is not within a county) in which the property
covered is located. The appraisers shall then appraise the
| oss, stating separately actual cash value and | oss to each
item and, failing to agree, shall submt their differences,
only, to the unpire. The unpire shall nmake the award within
thirty days after the wunpire receives the appraisers
subm ssions of their differences. An award in witing, so
item zed, of any two when filed with us shall determ ne the
anmount of actual cash value and | oss. Each appraiser shal
be paid by the party selecting such appraiser and the
expenses of appraisal and unpire shall be paid by the parties
equal l y.

11. Suit Against Us. No action can be brought unless the
policy provisions have been conplied with and the action is
started within ten years after the date of |oss.

at 25-26) (enmphasis added).
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V. DI SCUSSI ON
In its motion for summary judgnment, AMHI C argues there are no

genui ne i ssues of material fact, and that both the i nsurance policy and
Gines’'s appraisal award are void and unenforceable for a nunber of
reasons: (1) the insurance policy is void because plaintiff Harris did
not have an insurable interest in the G ace Ave. property on the date
of the loss or when the policy was issued; (2) there is no coverage
under the policy because Harris msrepresented material facts relating
to his interest in the property; (3) Gines s appraisal award is void
because he was an interested appraiser; (4) Ginmes’'s appraisal award is
voi d because Harris proceeded unilaterally; (5) Gines’s appraisal award
is void because he did not determne an actual cash value in his
apprai sal; and (6) plaintiff Harris refused to grant AVMHI C access to the
property. (Doc. 38.)

In response, plaintiff Harris argues that he has an insurable
interest in the Grace Ave. property, and that the policy is valid and
enforceable. In particular, Harris notes that the policy defines the
insured to include the insured s spouse. Harris al so argues that Gines
was a conpetent and disinterested appraiser, because he did not have a
substantial business relationship with Gines. Finally, Harris argues
that Grines’'s appraisal award should be enforced because he determ ned
an actual cash value, and because AVHI C failed to adhere to the
guidelines for the formal appraisal process. (Doc. 43.)

Rul es of Deci sion
A federal district court sitting in diversity jurisdiction nust
apply the rules of decision that would be applied by the courts of the
state in which it sits, including the initial choice of the applicable
substantive | aw. Erie RR Co. v. Tonpkins, 304 U .S 64, 78 (1938);
see also Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496 (1941).
M ssouri choice of Jlaw rules follow the “nmost significant

rel ati onshi p” test, found in Section 188 of the Restatenent (Second) of
Conflicts of Laws, for clainms concerning the breach of insurance policy
provi sions. Superior Equipnent Co. v. M. Cas. Co., 986 S.W2d 477, 480
(M. Q. App. 1998). Under this test, the court balances several

factors to determ ne which state has the nost significant relationship

to the action. I d. These factors include: (a) the place of



contracting; (b) the place of negotiation of the contract; (c) the place
of performance; (d) the location of the subject matter of the contract;
and (e) the domicile, residence, nationality, place of incorporation and
pl ace of business of the parties. 1d. “lIn cases involving surety or
casualty insurance . . . the nobst inportant factor is the state which
the parties contenpl ated as the principal |ocation of the insured risk.”
Id. According to the Restatenent, the principal |ocation of the insured
risk is the state where the risk will be during the major portion of the
i nsurance peri od. Id. (citing Restatenent (Second) of Conflicts of

Laws, Section 193).

In the case at bar, the policy recites that plaintiff Harris, the
nanmed i nsured, resides in Florissant, Mssouri; the agent is located in
Lee's Summit, M ssouri; the broker is located in Sunset Hlls, Mssouri;
and the insured property is located in St. Louis, Mssouri. (Doc. 38,
Ex. 6 at 31.) The policy does not provide for the application of any
particular jurisdiction's law, but it substitutes a special appraisal
procedure for M ssouri policies in place of the main policy |anguage.
The court concludes that the courts of Mssouri would apply the | aw of
M ssouri in this action and the parties thenselves for the nost part
i nvoke the [aw of M ssouri.

I nsur abl e | nterest

AMHI C argues that Harris did not have an insurable interest in the
Grace Ave. property and summary judgnment is therefore appropriate.

To recover under a fire insurance policy, the insured nust prove
he had an insurable interest in the property at the tine the insurance
contract was made, and at the time the | oss was sustai ned. Dmmtt v.
Progressive Cas. Ins. Co., 92 S W3d 789, 792 (M. 2003). An insurable
interest does not require title to the property. JAMInc. v. Nautilus

Ins. Co., 128 S.W3d 879, 887 (M. C. App. 2004). I nstead, an
i nsurabl e interest may be derived frompossessi on, enjoynent, or profits
fromthe property. Dmmtt, 92 S W3d at 792. Oher benefits grow ng
out of the property or dependent on the property may also create an
i nsurable interest. Id. In short, a person may have an insurable
interest in property if he will “derive pecuniary benefit or advantage
fromits preservation, or will suffer pecuniary |oss or danage fromits
destruction . . . .7 GM Battery & Boat Co. v. L.K N Corp., 747
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S.W2d 624, 627 (M. 1988). As long as there is any substantial
possibility that the insured will suffer a loss fromthe destruction of
the property, “Mssouri courts make every effort to find insurable
interest, and to sustain coverage . . . .” Dimmtt, 92 S.W3d at 792.

Appl ying these broad principles, the M ssouri courts have found
insurable interests in a variety of circunstances. 30 M ssouri
Practice: Insurance Law and Practice 8§ 11.6 (1997 & Supp. 2008) (listing
several cases that found an individual had an insurable interest absent
title to the property). For instance, a divorced wife who renained
liable for the property’'s debts had an insurable interest in the
property, even though she had conveyed the property (as part of a
di vorce decree) to her husband by quitclaimdeed. DeWtt v. Am Famly
Mut. Ins. Co., 667 S.W2d 700, 704, 706 (Mo. 1984). A sharehol der has
an insurable interest in the corporate property. JAMInc., 128 S.W3d

at 888. An insurable interest also exists where there is an agreenent

to insure the property. Id. at 889. In other words, a person’'s
obligation to obtain insurance for a property creates an insurable
interest in that property for the anpunt insured. [d. at 891. Living
in an insured notor home, absent proper title, can create an insurable
i nterest. Dmmtt, 92 S W3d at 793. A nother’s prom se to convey
property to her son, who was building a home on the property, gave the
son an insurable interest in the property. Bernhardt v. Boeuf & Berger
Mut. Ins. Co., 319 S W2d 672, 673-74 (M. C. App. 1959); see
also Wsecup v. Am 1Ins. Co. of Newark, N.J., 172 SSW 73, 74 (M. C.
App. 1914) (noting that husband had not shown that his wife promsed to

reconvey the insured property to him and concl udi ng the husband di d not
have an insurable interest in the wife's property). Even a |essee had
an insurable interest in the rental property, where it had the option
to purchase and its rental paynents would be applied to the purchase
price. GM Battery & Boat Co., 747 S.W2d at 627.

On April 20, 2005, FIHH transferred title to the Gace Ave.
property by quitclaimdeed to Denise Harris “as her sole and separate

property.” This transfer conveyed FIHH s conplete | egal interest inthe
Grace Ave. property to Denise Harris. In Mssouri, a quitclaim deed
conveys to the grantee any title and interest the grantor had in the
prem ses. Reasor v. Marshall, 221 S wW2d 111, 115 (M. 1949). In this
case, the date of loss was July 19, 2006.
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A husband does not automatically have an insurable interest in his
wife's separate property. Wsecup, 172 S.W at 73-74. However, in
their deposition testinony, the plaintiff and his w fe indicated that
they understood that they both owned the Gace Ave. property, that
plaintiff Pierre Harris had signed financing docunents for the G ace
Ave. property, and that the property was generating rental incone for
Harris and his wife. This record indicates that there is a “substanti al
possibility” that Harris had a substantial financial interest in the
Grace Ave. property and therefore an insurable interest at the tinme the
policy was taken out and at the tinme of the loss. See Dmmt, 92 S.W3d
at 792.

Therefore, sunmary judgnent on this basis in inappropriate.

Material M srepresentation

AMHI C argues that there is no coverage under the policy because
Harris msrepresented material facts relating to his ownership of the
Grace Ave. property. In particular, AVH C notes that the terns of the
policy provide no coverage if the insured intentionally conceal ed or
m srepresented any material fact or circunstance, engaged in fraudul ent
conduct, or made a fal se statenent.

In her deposition, Denise Harris testified that she had not known
t hat her husband Pierre Harris did not own the Grace Ave. property unti
the tinme of her deposition, when she was shown the title docunents. And
despite the quitclaim deed, Denise Harris understood that she and her
husband both owned the Gace Ave. property. Pierre Harris also
testified that he believed he and his wife each owed the G ace Ave
property.

The Harrises' deposition testinony creates a genuine issue of
material fact as to whether Pierre Harris m srepresented material facts
relating to the ownership of the G ace Ave. property. Accordi ngly
summary judgnment on this basis is also inappropriate.

Di sinterested Appraiser

AMHI C argues that John Ginmes’'s appraisal award i s void because he
was an interested appraiser. In addition, AWVH C argues that appointing
an interested appraiser breached conditions of the insurance policy,
maki ng summary judgnment appropriate.
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Under M ssouri |aw, when parties agree in an insurance policy to
determ ne the ampbunt of | oss by an appraisal process, the individuals
selected to act as appraisers nust not be interested, biased, or
prejudiced. Or v. Farnmers Mut. Hail Ins. Co. of Md., 201 S . W2d 952,
957 (Mb. 1947). The policy |anguage quoted above requires that the

apprai sers be conpetent and disinterested. An apprai ser may becone
interested, biased, or prejudiced in a nunber of ways. See id. For
exanmpl e, an individual “who is frequently or habitually enployed by
insurers as an appraiser and who . . . understands that he is acting in
their interests is not disinterested.” Id. An appraiser may also
becone interested or biased by acting as a real estate agent or broker
in the sale of the plaintiff’s insured property. Beltranp Enters. 11,

Inc. v. United Fire & Cas. Ins. Co., No. 2:04 CV 65 AGF, 2006 W. 744304,
at *6 (E.D. M. March 23, 2006). In short, an appraiser becones
interested or biased by having a direct or indirect financial interest

in the outcone of the appraisal. Schwartzman v. London & Lancashire

Fire Ins. Co., Ltd., of Liverpool, Eng., 2 S.W2d 593, 594 (M. 1927).
On August 22, 2006, plaintiff Pierre Harris entered into a witten

contract with John Grines. Under the contract, Gimnmes agreed to perform
an appraisal of the Grace Ave. property and the Hooke property, and to
act as Harris’s “attorney-in-fact.” In exchange, Harris paid Gines
$300, and agreed to pay him 15% of the final appraised value of the
Grace Ave. property. After Ginmes perforned his initial inspection,
Harris wote an appraisal demand letter to Arthur Smth at AWM C
Gines helped Harris wite this letter. Afewnonths |later, in Decenber
2006, Harris wote another letter to AVH C, demanding paynent of
Gines’'s appraisal award. Once again, Ginmes helped Harris wite this
letter. Finally, in February 2007, Harris brought this action against
AVHIC, with Gimes having referred Harris to his attorney. Wen the
judicial petition was filed, Ginmes had not yet conpl eted the appraisal
of the Hooke property.

The proffered evidence is unequivocal that Ginmes was not a
di sinterested apprai ser as required by Mssouri |awand the terns of the

i nsurance policy. To be sure, appraisers are not required to be
entirely inpartial. Cent. Life Ins. Co. v. Aetna Cas. & Sur. Co., 466
N.W2d 257, 261 (lowa 1991). “The appraisers do not violate their

commtment by acting as advocates for their respective selecting
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parties.” 1d. At the sane tinme, appraisers nmust be in a position to
act fairly and to be free from suspicion or unknown interest. 1d. As
a result, the selecting parties may pay a fee to their appraiser or
arbitrator. See Borst v. Allstate Ins. Co., 717 NW2d 42, 55 (Ws.
2006). Indeed, “this is a typical aspect of arbitration.” ¢ |1d.

While an appraiser may receive a flat or hourly fee, he may not
receive a contingent fee; the appraiser’s fee may not be based on a
percentage of the settled |loss. See Cent. Life Ins., 466 NNW2d at 261-
62; Aetna Cas. & Sur. Co. v. Grabbert, 590 A.2d 88, 92 (R I. 1991); but
see Rios v. Tri-State Ins. Co., 714 So.2d 547, 549-50 (Fla. Dist. C.
App. 1998) (finding contingent fee arrangenent was not inproper where

the policy required the parties to select only "independent" and
"conpetent" appraisers, the policy did not prohibit contingent fees, and
the contingent fee did not violate the Code of Ethics for Arbitrators);
Hozl ock v. Donegal Cos./Donegal Mut. Ins. Co., 745 A 2d 1261, 1265-66
(Pa. Super. Ct. 2000) (finding contingent fee arrangement was not

i nproper where the policy did not call for a “di sinterested” appraiser).
When an appraiser is paid through a contingent fee arrangenment, the
appraiser receives a direct financial interest in the dispute and
beconmes an interested party. Cent. Life Ins., 466 N W2d at 261.
“[T]he party-appointed arbitrator’s contingent fee gave him a direct

financial interest in the award that was absol utely inproper
G abbert, 590 A 2d at 92.

Inthis case, Gines’'s fee was $300 and 15% of the final appraised
value. This contingent fee gave Gines a direct financial interest in
the ultimate apprai sal award, a fee that woul d i ncrease as t he apprai sal
anmount increased. Cent. Life Ins., 466 N W2d at 261-62; G abbert, 590
A .2d at 92. Under Schwartzman, an appraiser may not receive a direct

financial interest in the outcone of the appraisal. Schwartzman, 2
S.W2d at 594. Under Central Life Insurance, the contingent fee points

to prejudice on Gines’s part.
Gines also acted as Harris's “attorney-in-fact,” assisting Harris
inwiting two letters to AMHIC, and referring Harris to the | awer who

8Cases involving interested arbitrators have been cited as
persuasi ve authority for cases concerning interested appraisers. Cent.
Life Ins., 466 N W2d at 261. In fact, in Schwartzman, the court
referred to the appraiser as an arbitrator. Schwartzman, 2 S.W2d at
594.
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brought this action. A substantial and ongoing attorney-client
rel ati onship between an arbitrator and the party appointing himrenders
the arbitrator partial. Borst, 717 NW2d at 54 (“[T]he fact that [the
arbitrator] had a substantial, ongoing attorney/client relationship wth
[the insurer] leads us to conclude, as a matter of law, that [the
arbitrator] denonstrated evident partiality such that the arbitration

award must be vacated.”) Gines’s agreenment to act as Harris’'s
“attorney-in-fact” points to prejudice on his part. 1d.

Finally, Gines agreed to perform an appraisal also on the Hooke
property. “Current or prospective financial dealings with a party are
well recognized as grounds for an arbitrator’'s disqualification.”
Gebers v. State Farm Gen. Ins. Co., 45 Cal. Rptr. 2d 725, 728 (Cal. C
App. 1995). In Gebers, the insurer’s apprai ser had been retained to act
as an expert witness in two of the insurer’s pending cases. Id. The
court found this “ongoing litigation work” gave the appraiser a direct
financial interest in the outconme of the appraisal, and cast
consi derabl e doubt on the appraiser’s ability to act inpartially. 1d.

Ginmes’'s agreenment to perform another appraisal for Harris points to
prejudice on his part.

The contract between Gines and Harris prom sed Gines 15% of the
final appraised value of the property, that Ginmes would act as Harris’'s
attorney-in-fact, and that Ginmes would perform another appraisal for
Harris. Taken together, these facts indicate Ginmes was not a
di sinterested appraiser as required by the law and by the policy.
Gines’s appraisal award of $75,409.86 in damages is therefore null and
void. See id. (vacating award of interested appraiser, and remandi ng
for a new appraisal); Cent. Life Ins., 466 N W2d at 262, 264 (ordering
district court to declare appraisal award null and void, and renmnandi ng

for further proceedings to determ ne the amount due under the insurance
policy); Borst, 717 N W2d at 54, 58 (vacating award of interested
arbitrator, and remanding for a new arbitration).

The interest of Grines in the outcone of the appraisal proceedings
requires that his appraisal be vacated and set aside.



Actual Cash Val ue

AMHI C argues Grines failed to determ ne an actual cash value in his
apprai sal. AN C argues the appraisal award is therefore void, and t hat
summary judgnment is appropriate.

Under the terns of the insurance policy, a covered loss is to be
settled for the actual cash value at the tinme of the loss and the
appraiser is required to appraise the loss, “stating separately actual
cash value and loss to each item” (Doc. 38, Ex. 6 at 11, 25.) Under
M ssouri | aw, actual cash value is defined as the difference between the
reasonabl e val ue of the property i mediately before and after the | oss.
Porter v. Shelter Mut. Ins. Co., 242 S.W3d 385, 387 n. 2, 390 (M. Ct.
App. 2007). This definition stens fromthe partial |oss statute, M.
Rev. Stat. 8 379.150. JAMlInc., 128 S.W3d at 896; Fire Ins. Exch. v.

Bowers, 994 S.W2d 110, 112 (Mb. C. App. 1999). In cases of partial
| oss, the insured has the burden to prove the value of the property both
before and after the loss. Bowers, 994 S W2d at 112. Any dispute as
to the nonetary anount of the damage nay be submitted to a jury. 1d.

In this case, John Gines testified that he did not determ ne an
actual cash value, even though the |oss was a partial |oss. (Doc. 38,
Ex. 8 at 12.) At the sane tine, Gines also testified that he relied
on the valued policy statute, Mb. Rev. Stat. § 379.140, in determ ning
that the value of the property before the | oss was $170,000. (Doc. 38,
Ex. 10 at 16-24.) Gines noted that he did not conduct any i ndependent
investigation to arrive at the $170,000 amount. (ld. at 18.) Gines
referred to this anount as the “actual cash value of the property”
before the loss. (1d.)

M ssouri Revised Statute § 379.140 is a valued policy statute.
Pol ytech, Inc. v. Affiliated FMlIns. Co., 21 F.3d 271, 273 (8th Cr.
1994). \Wen a valued policy statute applies, the insurer mnust accept

that the value of the insured property at the tine the policy was
witten is equal to the ampunt of insurance for which the policy was
witten. 1d. The valued policy statute does not apply, however, unless
the loss is a total | oss. JAMInc., 128 S.W3d at 893; see also Wlls

v. Mb. Prop. Ins. Placenent Facility, 653 S.wW2d 207, 210 (M. 1983)
(“Section 379. 140 al so establishes a neasure of damages for the partial

loss of real property, but our courts have largely ignored that



provi sion and have instead relied on § 379.150 . . . for the neasure of
damages in the case of a partial loss . . . .").

In his deposition, Gines stated that he did not determ ne an
actual cash value of the loss. Gines also testified that he relied on
the valued policy statute to determ ne the value of the property before
the I oss, even though the | oss was deened a partial loss. Looking to
M ssouri |law and the terns of the policy, Gines did not use the proper
met hodol ogy for arriving at his cal cul ation.

When an appraiser fails to use the proper nmethod for cal culating
damages, the appraiser’s testinony may be excluded at trial, because an
apprai sal based upon the wong standard is not relevant proving the
anmount of | oss based upon the correct standard. See Fed. R Evid. 401,
401. An apprai sal based upon an incorrect standard will not sustain the
non-noving party in opposition to a motion for sunmary judgnent.
Plaintiff may not rely upon Ginmes's appraisal to sustain his claimfor
damages.

Access to the Property

AMHI C argues that Harris failed to grant AMHIC and its appraiser
access to the property, violating the terns of the policy.

Under the terms of the insurance policy, Harris had an obligation
to show the damaged property as often as AWVH C reasonably required
(Doc. 38, Ex. 6 at 10-11.) AMH C argues that Gines refused to provide

its appraiser, Mchael Dooling, access to the property. In response,
John Gines testified that he nmet with Arthur Smth on October 18, 2006,
to inspect the Gace Ave. property. (Doc. 43, Ex. B at 9.) In

addition, Gines testified that Dooling did not contact him until
November 27, 2006 - several days after Ginmes had already entered his
damage award. (Doc. 43, Ex. B at 11-12, 17-18; Doc. 43, Ex. D.)

This testinmony creates a genuine issue of material fact as to
whether Pierre Harris failed to grant access to the property as
reasonably required. Accordingly, summary judgnent on this basis is
i nappropri ate.

Unilateral Action on the Policy
Sometime in Cctober 2006, AVHI C and Harris began the fornmal
apprai sal process. The formal appraisal process was unsuccessful, as
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the parties were unable to reach an agreement on the anpunt of damages.
Each side faults the other for the breakdown of the formal appraisal
process.

The insurance policy provides for the appraisal process. The
i nsurance policy also states that no |lawsuit can be brought until the
policy provisions have been conplied wth. (Doc. 38, Ex. 6 at 25-26.)
The cardi nal question beconmes whether the plaintiff nust go through a
successful appraisal before he may sue under the insurance policy.
See Sec. Printing Co. v. Conn. Fire Ins. Co. of Hartford, Conn., 240
S.W 263, 269 (M. C. App. 1922).

In Security Printing Conpany, the insurance policy provided for an

apprai sal process and noted that no |awsuit could be brought on the
policy until the insured had fully conplied with all of the policy's
requirenments. 1d. at 268. The court noted that where the appraisal
process failed, but the failure was not the fault of the insured, the
plaintiff could bring his lawsuit. [d. \Were the plaintiff has, in
good faith, conplied with the terms of the policy, “and is not
chargeable with the failure of the appraisers to nake a valid appraisal,
his right of action on the policy would seemto be conplete.” 1d.; see
also Carp v. Queen Ins. Co. of Am, 79 SSW 757, 760 (Mb. Ct. App. 1904)
(“The [appraisal] requirenment cannot be used as a nmeans to baffle the

insured, or indefinitely postpone his right to sue.”).
On the other hand, if the insured or his chosen appraiser acts in

bad faith and causes the appraisal process to fail, then the |awsuit
must fail as well. Mason v. Fid. Phenix Ins. Co., 258 S W 759, 761
(Mb. Ct. App. 1924) (unpublished opinion). |In particular, undue del ay

in choosing an unpire, unfair and arbitrary conduct, or other acts of
bad faith, would be defenses to any lawsuit. 1d. Wether the failure
to arbitrate rests with the plaintiff or his appraiser is a question for
the jury. 1d.; Carp, 79 SSW at 760-61.

In this case, AWMH C argues that plaintiff Harris proceeded
unilaterally with his appraisal determ nation in violation of the policy
provi si ons. Plaintiff faults defendant for the breakdown of the
apprai sal process. After an unsuccessful process, Harris filed this
| awsuit. VWhether Pierre Harris or John Gines acted in bad faith, and
whet her their conduct is as a defense to the lawsuit, will be questions
for the jury to determine at trial.
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Count ercl ai m

AMHI C has fil ed an anmended counterclaimfor a declaratory judgnent
as to the parties' rights and obligations under the policy. Defendant's
motion for summary judgnent did not treat its counterclaim The
counterclaimremains to be determ ned.

V. ORDER

For the foregoing reasons and as set forth above,

IT I'S HEREBY ORDERED that the notion of defendant for summary
judgnment (Doc. 37) is sustained as to certain issues and otherw se
deni ed.

IT 1S FURTHER ORDERED t hat a status and scheduling hearing is set

for Friday, June 20, 2008, at 2:00 p.m

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on May 30, 2008.



